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BILL BOARDS, ESTHETICS AND PRIVATE 
PROPERTY. 


We judge from what is said by one of 
our esteemed contemporaries, that bill 
board advertisements are provoking remon- 
strances from advocates of the city beauti- 
ful in our greatest city. We know, first 
hand, our home city is wrestling with the 
problem, and if esthetics were to go in the 
city why, a fortiori, should they not go in 
the country, after the good roads people get 
in their work? 

Furthermore, if thieves may not hide be- 
hind bill boards on vacant lots, why may not 
police power say bands of bandits shall not 
crouch behind their continuousness in the 
country?’ If good roads are to include air 
and scenery, the right of way ought to be 
about a thousand yards wide. We will, 
however, read the nuisances though we have 
to use a field glass to do it. 





TWO LESSONS IN CLEARANCE LOANS. 





It would seem from National City Bank 
of N. Y. v. Hotchkiss, 34 Sup. Ct. 20 and 
Mechanics and Metals Natl. Bank v. Ernst 
et al. Trustees, id 22, that two New York 
banks made to two brokerage firms clear- 
ance loans to pay for stock involved in a 
pool. The scheme collapsed and the banks, 
being wise to the situation, rounded up 
their debtors, inducing them to turn over 
securities obtained largely by the clearance 
loans, The Supreme Court, speaking by 
Justice Holmes, said that the consent of the 
banks to become general creditors even for 
“an hour” made the loans assets and their 
receipt of the securities voidable prefer- 
ences. If the new banking and currency 
law prevents banks from being accessories 
before the fact to stock gambling, it will 
have a big mark to its credit. 





PUBLIC USE IN EXERCISE OF RIGHT OF 
EMINENT DOMAIN AS DISTINGUISHED 
FROM PUBLIC UTILITY OR ADVAN- 
TAGE. 





The Supreme Court of Pennsylvania 
carefully states the rule as to the power of 
the legislature to authorize the taking of 
private property by condemnation for a 
public use. Primarily, it declares, the legis- 
lature may say what is a public use, but 
ultimately the courts must say, as to a par- 
ticular use, whether it comes within the con- 
stitutional view of a public use. Pennsyl- 
vania Mut. Life Ins. Co. v. City of Phila- 
delphia, 88 Atl. 904. 

The question in this case was whether, 
with the purpose protecting parks and park- 
ways, in the preservation of view, light, 
air and health, thereby directly promoting 
the usefulness of said parks and parkways, 
an ordinance for condemnation of neigh- 
boring property, to be resold with restric- 
tions, was constitutional. 

The court quotes approvingly from a 
Maryland case as to what is a public use, 
as follows: “There will be found two dif- 
ferent views of the meaning of these words, 
which have been taken by the courts; one, 
there must be a use or right of use by the 
public, or some limited portion of the pub- 
lic; the other that they are equivalent to 
public utility or advantage. If the former 
is the correct view, the legislature and the 
courts have a definite, fixed guide for their 
action ; if the latter is to prevail, the enact- 
ment of laws upon this subject will reflect 
the passing popular feeling, and their con- 
struction will reflect the various tempera- 
ments of the judges, who are thus left free 
to indulge their own views of public utility 
or advantage. We cannot hesitate to range 
this court with those, which hold the former 
to be the true view.” 

Applying the Maryland view, the Penn- 
sylvania court says: “Protection of. the 
highway” is the only supposed public use 
to which the neighboring land is to be ap- 
plied, the land affording the supposed pro- 
tection not remaining in the possession or 
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control of the city, the limit of its power be- 
ing to prescribe restrictions to be observed 
by others in whose possession and control 
it will be. 


The court dwells greatly, also, on ‘the 
fact that, by this character of exercise of 
the right of eminent domain, property may 
be forcibly transferred from one individual 
to another. Inasmuch as just compensation is 
to be paid to the former owner we do not 
see, that this has very great bearing on the 
matter, Just compensation is supposed to 
be adequate compensation, and the only 
thing that is overridden in respect to the 
former owner may be his sentimental or 
other kind of desire to remain possessed of 
the title and occupancy he has. ‘These 
things, however, he yields up when public 
interest demands them of him for the bene- 
fit of the society of which he is a member. 

The objection that the rule of public 
utility or advantage is vague has greatly 
more of force, but then such a hard and 
fast principle as the court lays down very 
probably narrows the words “public use” 
too closely. 


For example, it is conceivable that the 
laying out of a park or parkway would be 
to make it of small public benefit, if its sur- 
roundings were unfavorable. It might be 
necessary to grade, drain or cut down neigh- 
boring lands, and the only way to accom- 
plish this would be to condemn more land 
than it was desired to use, at greatly in 
creased cost to a city, which possibly it 
could dispose of under restrictions for the 
protection of the park, as a kind of after- 
thought. 

The exercise of the right of eminent do- 
main must be deemed to be the exercise of 
a right beneficial to the public, and it should 
carry with it all incidental power to the se- 
curing of the contemplated benefit. 

The public, in its right to act in invitum, 
as regards particular members of a com- 
munity, ought to be considered to have 
large discretion in securing for the general 
community the best return for the pecun- 
iary charge it lays upon it. 





We appreciate to the fullest the right of 
and duty of courts to challenge the vesting 
of the right of eminent domain in alleged 
quasi-public corporations, which are at bot- 
tom but private enterprises, but when there 
is an undoubted “public use,” what is 
plainly incident to its reasonable or neces- 
sary enjoyment does not seem so clearly 
within judicial province to condemn, at 
least, not for some of the reasons the Penn- 
sylvania court enumerates. 








NOTES OF IMPORTANT DECISIONS. 





MUNICIPAL CORPORATIONS — ORDI- 
NANCE AS TO SEGREGATION OF RACES 
UNREASONABLE AS REGARDS VESTED 
RIGHTS.—In 77 Cent. L. J. 401, we adverted 
to memorandum opinion by Maryland Court 
of Appeals declaring a city ordinance void for 
ignoring previously acquired vested rights in 
respect to a subject otherwise within the 
compass of police power vested in a city. This 
memorandum opinion was enlarged on a later 
day. State v. Gurry, 88 Atl. 546. 


The court says of the Baltimore charter that 
it is settled by Maryland decision that “a 
broader or more comprehensive police powers 
could not be conferred under any general 
grant of police power” for the government of 
a city. It also says that it is within such pow- 
er to provide in the interests of peace and 
quiet that white and colored persons would 
not be allowed to reside in the same block, 
where moving into a colored block by a white, 
or into a white block by a colored, person is 
thereafter to be done. 


The court thought the ordinance as it stood, 
could not be sustained, because its effect would 
be to deny to the owner of property to which 
he had title on the date of the ordinance, from 
using it as theretofore he could have used it, 
such amounting pro tanto to confiscation. At 
the same time the court guardedly restricts its 
ruling to ordinances or regulation by a city. 


We doubt greatly whether either as to stat- 
ute or ordinance this exception would apply. 
A refinement of this kind in respect of the 
police power is not very apparent. The free 
right of contract is as positive a right under 
the constitution or bill of rights as is the fruit 
of prior contract. Limitation as to use of 
property under: police power is as well estab- 
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lished as limitation on the exercise of the 
right of contract. The ex post facto theory ap- 
plies to neither. 

If you would run a distinction of this kind 
down, by last analysis, it could be as well said 
that when a legislature confers on a new 
kind of public utility the right of eminent do- 
main, it could be exercised only as to property 
subsequently to be acquired. But this power 
is precisely like the police power. It exists 
back of all titles and its manifestation in a 
particular direction is to be anticipated as 
well in regard to interests already vested as 
to those that may become vested. Vesting of 


anything is the result either of the right of 


contract or through grace of the state, thus as 
by inheritance or devise. 





. 


BANKRUPTCY—JURISDICTION IN BANK- 
RUPTCY DEPENDENT UPON WHETHER 
CONVEYANCE TO ALLEGED BANKRUPT 
IS A PREFERENCE.—In 77 Cent. L. J. 401, 
we considered the question whether receiver- 
ship, consented to by Wm. A. Butler, Inc., con- 
stituted an act of bankruptcy, the court hold- 
ing it did not. As growing out of the affairs 
of that company there was also an involuntary 
proceeding in bankruptcy begun against anoth- 
er company to which it had made a convey- 
ance. Blackstone v. Everybody’s Store, Inc., 
207 Fed. 752, decided by First Circuit Court of 
Appeals. 

It was conceded that, if this conveyance 
was valid, then this latter company was not 
insolvent, while, if it was a preference under 
the statute, it was insolvent. Therefore, it 
could not be alleged with certainty that it 
was insolvent. 


The court ruled that: “It cannot be reason- 
ably supposed that the bankruptcy statute in- 
tended that bankruptcy courts should antici- 
pate questions as to the validity of record ti- 
tles, which may possibly at some future time 
be raised by creditors of concerns who are 
strangers to the proceeding under the petition 
for adjudication. There is no reasonable and 
proper machinery for the adjustment of such 
ultimate rights in such a preliminary pro- 
ceeding, and those who may have tie right 
to avoid apparent titles would not be conciuded 
by results to which they were not a party.” * * 
* Under a petition for adjudication of bank- 
ruptcy, the court is not so much coucerned 
with particular questions of ultimate rights, 
as with the broader and more general ques- 
tion whether the bankruptcy law shall be put 
in operation. Remedies through bankruptcy 
proceedings are somewhat in derozztion of the 





rules for relief which obtain in the ordinary 
course of common law and equity proceedings, 


‘still, the purpose of the bankruptcy statute: is 


beneficent, and it should be so administered 
as to reasonably conserve the interests of 
creditors, and not to unreasonably wreck the 
apparent titles and the business of a debtor.” 

This court in the Butler case exhibited a 
similar spirit to this, and considering that 
such proceedings may be begun by creditors, 
whose claims shall only aggregate an arbitrary 
amount, every bona fide resistance by an al- 
leged debtor should put a definite burden on 
voluntary movants to show the debtor is in 
the condition the statute requires before an 
adjudication could be had. Courts should 
take the same judicial notice that such a 
proceeding may “unreasonably wreck apparent 
titles,” that this court does, and very strong- 
ly they should presume that an honest debtor 
is opposed to this and that all other creditors 
not joining in the proceeding against him ap- 
prove his resistance. This is a technica! juris- 
diction and not to be stretched beyond the 
strict terms upon which it is conferred. 








RECENT DECISIONS OF THE BRITISH 
COURTS. 





Is land situate in a foreign country not un- 
der English law realty within English Law? 
That was the question raised in In re Smith, 
Smith v. Smith (L. R. [1913], 2 Ch. 216). Eve, 
J., there held that it was, even though the will 
dealing with it lumped it up with what in Eng- 
lish law is pure personality, so that a charge 
of debts on the foreign property does not ex- 
onerate the residuary personal estate from its 
primary liability. One would think that a high- 
ly technical distinction of English law, obtain- 
ing in no other legal system, should hardly be 
applied to assets in a foreign country not un- 
der English law, especially when the result is 
to defeat the intention of the testator. 

Two tendencies have lately been displayed 
by some of our higher courts. The one has 
to hear cases privately, either in camera or in 
chambers. The other to keep from the public 
information as to what has really happened in 
open court. Both were usually followed in the 
interests, not of justice, but of one or both of 
the parties. And both were enforced by treating 
or threatening to treat any disclosure of the pro- 
ceedings as a criminal contempt of court. 
Courses better calculated to bring the admin- 
istration of the law under suspicion or to pre- 
judice the character of innocent persons it is 
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difficult to conceive. It is to be hoped that the 
decision of the highest tribunal in the land, in 
Scott v. Scott (L. R. [1913], A. C. 417), will, at 
any rate check these practices. There it is 
laid down in the most emphatic language that 
cases can be heard privately, and the publica- 
tion of proceedings in Court can be treated as 
criminal contempt, only when this is absolute- 
ly necessary to prevent the defeat of justice. 


An excellent example of a case where a 
hearing in private might be necessary in the 
interest of justice is supplied by Amber Size 
and Chemical Co., Ltd. v. Menzel (L. R. [1913], 
2 Ch. 239). There the action was for an in- 
junction to restrain an ex-servant from using 
or disclosing a secret process of manufacture, 
knowledge of which he had obtained in his for- 
mer employement. Now if evidence of the na- 
ture of such secret process had to be given in 
open court, or was reported in the press, the 
whole object of the action must be defeated. 


In that particular case it was not, however, 
necessary to give any evidence of the nature 
of the secret process since the judge (Astbury, 
_ J.) very sensibly held that once the Court 
was satisfied that a secret process existed, that 
the defendant had been informed of it in his 
employment, and that he had made an im- 
proper use of his information, an injunction 
should issue. 


Jowett & Son v. Union Cold Storage Co., 
1913, 3. K. B. 1., raised some points of law of 
much interest. When a cargo of Australian 
meat, purchased by a company in which the 
plaintiffs had an interest, arrived in London, 
it was lodged in the cold storage of the de- 
fendants with the consent of a bank who were 
the pledges of the bills of lading, and held 
these documents as direct security for dis- 
counting a bill of exchange for the outlay of 
the venture, drawn by the plaintiffs to the 
bank’s order and accepted by the purchasing 
company. On the failure of the purchasers to 
honor their acceptance, the plaintiffs had to 
meet the bill and therefore became entitled to 
the documents of title. It is a custom of the 
cold storage trade not to accept the care of 
goods unless on the condition of a general 
lien for all sums due by the storer, and this 
conditions as regards themselves, the defend- 
ants expressly announced in their printed 
forms. It happened that the purchasing com- 
pany, the storers and original cwners of the 
shipment in question were indebted to the de- 
fendants for other storage charges in respect 
of similar transactions between all the same 
parties; and the defendants therefor claimed 
their general lien, The plaintiffs admitted a 





particular on the one shipment in question, but 
eventually paid the full claim under protest; 
and they now sought to recover for money 
paid under duress. But they failed on the 
ground that, as sureties, they had only the 
rights of the bank, who had given authority 
to the purchasing company to secure the pre- 
servation of the meat on the usual terms, and 
as these terms “involved a general lien, the 
lien was good against the bank.” Another 
point which should be noted was that Scrutton, 
J., was “by no means satisfied” that the value 
of bills of lading as documents of title does 
not expire when the freight is paid and the 
goods landed from the ship at the agreed port. 
But this point, it was not necessary to decide. 
DONALD MACKAY. 
Glasgow, Scotland. 








WHAT CONSTITUTES AN_ ACCI- 
DENT UNDER THE WORKMEN’S 
COMPENSATION LAWS. 


Most of the states which have enacted 
Workmen’s Compensation laws have follow- 
lowed the English law in many respects, 
including the requirement that, to entitle 
an injured workman to compensation, his 
injury must have been due to an accident. 
The House of Lords has declared that the 
word is used in the Workmen’s Compensa- 
tion act of England in its popular and ordin- 
ary sense, and means “an unlooked for 
mishap, or an untoward event, which is not 
expected or designed.”* 


This definition was adopted by the Su- 
preme Court of New Jersey in Bryant v. 
Fissel,? a case arising under the Workmen’s 
Compensation law of that state. 


In the Fenton case it appeared that a 
workman operating a machine ruptured 
himself while trying to turn a wheel on the 
machine which had stuck fast. He was of 
ordinary health and strength, and the in- 
jury occurred while he was engaged in his 
usual employment. It was held that the in- 
jury was caused by an accident. It was 


(1) Fenton v. Thorley & Co., 89 L. T. Rep. 
314, 1903, A. C. 443, 19 T. L. Rep. 684, 72 L. J. 
K. B. 787, 52 Wkly. Rep. 81, 5 W. C. Cas. 1. 

(2) (March 24, 1913), 86 Atl. 458. 
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contended in this case that there was no 
accident because the man injured himself, 
and because he was doing exactly what he 
intended to do. But it was said (by Lord 
Robertson) that the word “accident” is not 
made inappropriate by the fact that the man 
hurt himself; that the statute plainly sanc- 
tions such use of the word. “In the pre- 
sent instance,” he continues, “the man by 
an act of over-exertion broke the wall of 
his abdomen. Suppose the wheel had 
yielded and been broken by exactly the 
same act, surely the breakage would be 
rightly described as accidental. Yet the ar- 
gument against the application of the act is 
in this case exactly the same, that there is 
nothing accidental in the matter, as the man 
did what he intended to do. The fallacy of 
the argument lies in leaving out of account 
the miscalculation of forces, or inadver- 
tence about them, which is the element of 
mischance, mishap, or misadventure.” 


In an English case, decided by the Court 
of Appeal, it was shown that a miner, while 
employed in hewing coal, was injured by a 
piece of coal working into his knee, which 
caused blood poisoning, from which he died. 
I+ was held that this injury was due to an 
accident. The Master of the Rolls saying: 
“If any one were to kneel down in a draw- 
ing room and a needle ran into his knee, 
that would be an accident. It is said that 
that case is not like the present because it is 
a natural thing when a man is working in a 
small seam of coal such as the deceased 
worked in, that a piece of coal should run 
into his knee. But what happened was for- 
tuitous and unexpected.’ 


In the consideration of this subject it 
must be borne in mind that no iron-clad 
rules can be laid down prescribing exactly 
what events constitute accidents and what 
dc not. An event that is an accident at 
one time may not be at another. For in- 
stance, being struck by lightning may be an 
accident. But if a man was to intentionally 
do that which would likely cause lightning 


(3) Thompson y. Ashington Coal Co., 84 L. T. 
Rep. 412, 3 W. C. Cas. 21. 





to strike him, and he was struck by it, the 
occurrence could hardly be called an acci- 
dent. The same rule applies to nearly every 
conceivable set of facts—they may or they 
may not amount to an accident. 


Must be a _ specific event—To con- 
stitute an accident, a happening must 
be capable of being described as _hav- 
ing occurred on a particular date; it must 
be an event, as distinguished from a gradual 
growth the commencement of which is un- 
certain.* Thus, the contraction of lead poi- 
soning from the continual use of red and 
white lead, by absorbing it through the 
pores, or inhaling the poison into the lungs, 
or by eating food to which small particles 
have adhered, is not an accident, as the de- 
velopment of the disease is a gradual pro- 
cess, generally taking considerable time.® 
So, an abscess in the knee gradually de- 
veloped by kneeling while at work, is not 
due to an accident.® 


In Martin vy. Manchester Corporation’ it 
was held that in order for an injured work- 
man to recover compensation on the theory 
that the injury was due to an accident, he 
niust satisfy the court that there was a par- 
ticular time, place, and circumstance in 
which the injury happened. In that case 
the workman was employed as a porter at a 
scarlet fever hospital, and among his du- 
ties was that of cleaning out the mortuary. 
He had an attack of influenza and returned 
to work on March 22, 1912. On April 1, 
and for several days prior thereto he was 
out and in the fever ward, and on April 1, 
he cleaned out the mortuary. There was no 
proof that there was at any time in the 
mortuary the dead body of any person who 
had died of scarlet fevor. On April 4 the 
workman was found to be suffering from 
scarlet fever, which incapacitated him for 


(4) Marshall v. East Holywell Coal Co., 93 
L. T. Rep. 360, 21 T. L. Rep. 494, 7 W. C. Cas. 19. 

(5) Steel v. Cammell, Etc., Co., 93 L. T. Rep. 
357, 1905, 2 K. B. 232, 21 T. L. Rep. 490, 74 L. J. 
K. B. 610, 53 Wkly. Rep. 612, 7. W. C. Cas. 19. 

(6) Gorley v. Backworth Colleries, 93 L. T. 
Rep 360, 21 T. L. Rep. 494, 7 W. C. Cas. 19. 

(7) 106 L. T. Rep. 741, 28 T. L. Rep. 344, 76 
J. P. 251, 5 Butterwerth’s W. C. Cas. 259. 
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work. It was held that there was no evi- 
dence that the fever was contracted at a 
particular time and place, and, therefore, 
that it was not shown that the fever was 
due to an accident. 


The event must be unforeseen by whom— 
The event to constitute an accident must 
be one that is unforeseen by the person in- 
jured by its occurrence. ‘The standard tak- 
en is not the intelligence or foresight of the 
average man. Indeed, it has been declared 
that an occurrence is unexpected if it is not 
expected by the man who suffers by it, 


even though every man of common sense. 


who knew the circumstances would think it 
certain to happen.® 

The fact that the result of an extraor- 
dinary exertion by a man of impaired 
physique would have been expected or con- 
templated as a certainty by a physician, if 
he had diagnosed the case, is nothing to the 
purpose. It was also said in the case last 
cited, that a thing or event is unexpected 
when a sensible man, knowing the nature 
of the work at which he is engaged, would 
not expect its occurrence. 

However, it has been held in a case aris- 
ing under an accident insurance policy, that 
a result ordinarily and naturally flowing 
from the conduct of a person cannot be 
said to be accidental, even where he may 
not have foreseen the consequences.® 


Event may be intentional on the part of 
another—An event may constitute an acci- 
dent although the person causing it did so 
intentionally. There is a double aspect in 
such cases. From the viéw point of the per- 
son causing the event, there is no accident; 
but from the view point of the person in- 
jured the happening may be unexpected and 
one which he could not forsee. In other 
words, an accident. 

Thus, an engineer was‘injured while 
driving the engine of an express train by a 


(8) Per Lord Macnaghten in Clover, Etc., Co. 
. Hughes, 102 L. T. Rep. 340, 343, 26 T. L. Rep. 
59, 1910 A. C. 242, 3 Butterworth’s W. C. Cas. 


Vv 
3 
9 
- 


(9) Dovier v. Fidelity, Etc., Co., 46 Fed. 446, 
449, 13 L. R. A. 114. 





stone thrown by a boy from a bridge under 
which the train was passing at the time. 
The stone broke the glass in the engine cab, 
a piece of which struck the engineer on the 
eye, inflicting injuries which eventually 
caused his death. It was held by the Court 
of Appeal in England, that the injury was 
due to an accident; that the circumstance 
of the throwing of the stone being a wilful 
act on the part of the boy was immaterial.’° 

Likewise, in a case in which it appeared 
that a cashier, who was employed by a col- 
liery company and whose duties required 
him to carry large sums of money, .was 
murdered and robbed while on his way from 
the office of the mine to pay off the em- 
ployes, it was contended that the man’s 
widow was not entitled to compensation 
because his death was not due to an acci- 
dent; that it was an intentional felonious 
act, and that the word “accident” negatives 
the idea of intention. The court held that 
it made no difference whether the shot that 
killed the man was intentional or not, or 
whether it was intended for him or for 
someone else, that as far as the cashier was 
concerned it was an accident." 


Cause or result that is unforeseen—With- 
in the meaning of the Workmen’s Compen- 
sation statutes, an injury is caused by acci- 
dent when the result produced is unintend- 
ed and unforeseen. 


When a man lifts a heavy weight, he in- 
tends to do exactly what he does do; nev- 
ertheless if he strains a muscle, or ruptures 
a blood vessel, the injury is due to an acci- 
dent. A workman, having been informed 
that a fellow workman had been overcome 
by gas, attempted a rescue, although he 
knew of the presence of the gas in danger- 
ous quantity. In the attempt both men 
were suffocated. It was held that the work- 
man’s death was due to an accident.” 


(10) Challis y. London, Etc., R. Co., 93 L. T. 
Rep. 330, 1905 2 K. B. 154, 21 T. L. Rep. 486, 
74 L. J. K. B. 569, 53 Wkly. Rep. 613, 7 W. C. 
Cas. 23. 

(11) Nisbet v. Rayne, 103 L. T. Rep. 178, 26 
T. L. Rep. 632, 1910, 2 K. B. 689, 3 Butterworth’s 
W. C. Cas. 507. 

(12) London, etce., Shipping Co. v. Brown, 7 
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A workman, who severely strained his 
back in replacing a derailed coal truck on 
the track, was held to have been injured by 
accident.?* 

Physical condition of injured person a 
contributing cause—The fact that the phy- 
sical condition of the injured person is a 
contributing cause of the event, does not 
prevent its being an accident.** 

If this were not true, a standard of 
strength would have to be adopted, and 
when a man suffers an injury the first in- 
quiry would be, does he come up to the 
standard of physical fitness? If it were 
then shown that he was not up to the adopt- 
ed standard in strength and resisting pow- 
er, the event could not be classed as an ac- 
cident. 

Contraction of disease as an accident— 
Whether or not the contraction of a dis- 
ease constitutes an accident depends upon 
the nature of the disease. It must be one 
the contraction of which can be definitely 
fixed in point of time as an event. This 
would seem not to include idiopathic dis- 
On the other hand, a disease con- 
tracted as by infection from the lodgment 
of bacilli comes well within the definition 
of an accident, and it has been so held. A 
workman was employed to open and sort 
bales of Persian wool. While so engaged 
his eye became infected with anthrax, which 
necessitated an operation, from which he 
died. The disease was caused by a bacillus 
alighting on his eye. In this instance it 
could be told definitely the day on which 
the injury occurred, and with considerable 
certainty the manner in which it occurred, 
and it was held to be due to an accident."® 


eases. 


In such cases as this we must not allow 
ourselves to become confused by medical 


Sc. Sess. Cas. (5th series) 488, 42 Sc. L. Rep. 357, 
12 Se. L. T. 694, 760. 

(13) Stewart v. Wilsons, Etc., Coal Co., 5 
Se. Sess. Cas. (5th series) 120. 

(14) Ismay, Imrie & Co. yv. Williamson, 99 L. 
T. Rep. 595, 1908 A. C. 437, 24 T. L. Rep. 881, 
52 Sol. Jo. 713, 42 Ir. L. T. 213, 1. Butterworth’s 
W. C. Cas. 232. 

(15) Brintons v. Turvey, 92 L. T. Rep. 578, 
1905 A. C. 230, 21 T. L. Rep. 444, 74 L. J. K. B. 
474, 53 Wkly. Rep. 641, 7 W. C. Cas. 1. 





terms because the injury inflicted by the 
accident sets up a condition which medical 
men describe as a disease. For instance, 
suppose some hard substance—a tack, nail, 
or piece of wire—is unintentionally allowed 
to penetrate the skin and causes tetanus. 
Tetanus is a disease; nevertheless the in- 
jury was brought about by accident. 


Another anthrax case was that of Higgins 
v. Campbell,?® in which the disease was con- 
tracted through a pimple on the workman’s 
neck. In that case it was said by the Mas- 
ter of the Rolls (Collins): “If a workman 
dies of or is injured by a disease which he 
himself has brought with him into his work, 
how could he be said to die from an “acci- 
dent?” But that is very different from a 
case where a workman accidentally catches 
an infection in the course of his employ- 
ment. The disease here was caused by the 
attack or incursion of some bacillus or germ. 
Though the attack was infinitesimal in force 
and invisible to the naked eye, yet it was 
physically a blow, the incursion of a physi- 
cal force, which seems to come well with- 
in the words used by Lord Macnaghten in 
describing the sense in which he thinks the 
word ‘accident’ is used in this act.” 


Contraction of a cold or chill—The con- 
traction of a cold or chill may amount to an 
accident, depending upon the circumstances 
of the instant case. While employed in 
clearing a millrace, a workman caught a 
sudden chill, caused by immersion in the 
water. Inflammation of the kidneys super- 
vened, and he died several days later. The 
evidence showed that the attack could only 
have been brought on by exposure to cold 
water. It was held that the death was due 
to an accident.’” 


Sunstroke or heatstroke—Sunstroke or 
heatstroke may constitute an accident with- 
in the meaning cf the Workmen’s Com- 


(16) 89 L. T. Rep. 660, 1904 1 K. B. 328, 20 T. 
L. Rep. 129, 73 L. J. K. B. 158, 52 Wkly. Rep. 195, 
68 J. P. 193, 6 W. C. Cas. 1. 

(17) Sheerin v. Clayton & Co., 1910 Ir. Rep. 
105, 44 Ir. L. T. 52, 3 Butterworth’s ‘W. C. Cas. 
583. 
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pensation laws. Although it has been held 
in suits on accident insurance policies in this 
country, and in one such case in England, 
that sunstroke is not an accident, the better 
opinion is that it is. 


A workman of poor physique was em- 
ployed in the stoke hold of a vessel. The 
conditions there were normal, but, as usual, 
the place was very warm. The man suf- 
fered a heat stroke which resulted in his 
death. _It was held that his death was due 
to an accident.** 


In an earlier English case arising under 
an insurance policy, it was held that a sun- 
stroke received by the master of a vessel 
then sailing in the tropics, to which he did 
not knowingly and without adequate motive 
expose himself, was not an accident.’® 


Sunstroke contracted by a supervising ar- 
chitect in the course of his ordinary duties 
was held, in a case in this country, not to be 
an injury by accidental means. It was said 
that it was a result flowing ordinarily and 
naturally from the conduct of the person, 
although he may not have foreseen the con- 
sequences.*° 


This, however, is no argument, because 
the same can be said of any accident. If 
ene had a perfect knowledge of all.the con- 
ditions connected with an event, the event 
and its results would appear to him to be 
perfectly ordinary and natural. 

Shock or fright—The fact of‘an accident 
occurring to a person is usually associated 
in mind with some physical injury that can 
be seen and appreciated by others. How- 
ever, the meaning of the word is not so re- 
stricted, but includes an event that does 
hurt only to the nervous system. 


A railway company maintained a system 
of insurance, insuring its employes “against 
all accidents, however caused, occurring to 


(18) Ismay, Imrie & Co. v. Williamson, 99 
L. T. Rep. 595, 1908 A. C. 437, 24 T. L. Rep. 881, 
52 Sol. Jo 713. 

(19) Sinclair v. Maritime Passengers’ “Assur. 
Co., 3 E. & E. 478. 

(20) Dozier y. Fidelity, Etc., Co., 46 Fed. 446, 
13 L. R. A. 114. 





the insured in the fair and ordinary dis- 
charge of his duty.” An employe, a signal- 
man, saw a train approaching and noticed 
something wrong with one of the coaches. 
He became much alarmed, and waived his 
flag frantically. The engineer saw the sig- 
nal and stopped the train, thereby averting 
an imminent disaster. The signalman was 
so horrified that the shock to his nerves 


incapacitated him for work for several 


months. It was held that he had sustained 
an accident within the terms of the insur- 
ance.”? 


Frost-bite—It has not been definitely 
decided under any Workmen’s Compensa- 
tion act whether frost-bite is injury by ac- 
cident. In Warner v. Couchman* it was 
admitted for the sake of argument that it 
did amount to an accident in that case, but 
Cozens-Hardy, M. R., said that he felt con- 
siderable doubt whether there was an ac- 
cident. 


There seems no room for doubt that 
frost-bite can occur under circumstances 
amounting to an accident. An unintended 
over-exposure of some part of the person 
to cold, whereby it becomes frosted or froz- 
en, can just as well constitute an accident 
as an unintended over-exposure to heat 
whereby one receives a heatstroke. 


Heart Disease—Death from heart dis- 
ease may or may not be from accident. The 
question depends for its solution upon the 
circumstances of the given case. Death 
brought on by the gradual progress of the 
disease is not due to an accident. But 
death or injury from heaft disease caused 
by a sudden strain may well be considered 
as being brought on by accident. 


A workman was descending the side of 
a ship by means of a rope ladder, when 
the ladder twisted suddenly, and, with a cry, 
he fell into the water. Three minutes later 


(21) Pugh v. London, Etc., R. Co., 74 L. T. 
Rep. 724, 1896 3 Q. B. 248, 12 T. L. Rep. 448, 65 
L. J. Q. B. 521, 44 Wkly. Rep. 627. 

(22) 103 L. T. Rep. 693, 1911, 1 K. B. 351, 27 
T. L. Rep. 121, 80 L. J. K. B. 526, 4 Butterworth’s 
W. C. Cas. 32. 
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he was picked up dead. The evidence 
showed that death was due to heart fail- 
ure, and probably occurred before he 
reached the water. It was further shown 
that his heart was in a bad state; that de- 
scending the ladder would cause a strain; 
that the sudden twisting in the ladder would 
be likely to bring on heart failure, and that 
the mere exertion of walking uphill, or 
coughing, or sneezing, might have been 
fatal to him. The county court judge found 
that death was due to an accident, and on 
appeal it was held that there was evidence 
to support the finding.** 


On the other hand, where a man who 
had been suffering for several years from 
progressive heart disease became faint while 
hurrying to a railway station with a parcel 
for his employer and died shortly after- 
wards, it was held that his death was due to 
disease, and that there was no accident.** 


Inhalation of Gas—The unintentional in- 
halation of gas, by which death or injury is 
caused, is an accident.** 


A workman went into a driven well to 
repair a pump, and died in a few minutes 
from a deadly gas which had accumulated 
in the dug-out portion of the well. The 
dug-out portion was only twelve feet deep 
and the accumulation of gas was unexpect- 
ed. It was held that the death was caused 
by accidental means.*° 


Lightning—lIt has been held that death or 
injury caused by lightning is accidental.?7 


Question of accident one of fact and law 
—For a time the courts of England seem 


(23) Trodden y. McLennard & Sons, 4 Butter- 
worth’s W. C. Cas. 190. 

(24) O’Hara v. Hayes, 44 Ir. L. T. 71, 3 But- 
terworth’s W. C. Cas. 586, 

(25) Harding v. Brynddu Colliery Co., 105 
L. T. Rep. 55, 1911 2 K. B. 747, 27 T. L. Rep. 


499, 80 L. J. K. B. 1052, 4 Butterworth’s W. C. 
Cas. 269. 
(26) Pickett v. Pacific Mutual Life Insurance 


Co., 144 Pa. St. 79, 22 Atl. 871, 18 L. R. A. 661, 
27 Am. St. Rep. 618. 

(27) Andrew y. Failsworth Industrial So- 
ciety, 90 L. T. Rep. 611, 1904 2 K. B. 32, 20 T. L. 
Rep. 429, 73 L. J. K. B. 510, 52 Wkly. Rep. 451, 
68 J. P. 409, 6 W. C. Cas. 11. 





to have considered the question whether or 
not a happening constituted an accident as 
purely one of fact. This is- evidenced by 
the consistency with which the court of 
Appeal accepted the finding of the county 
court judge in this respect as final; ques- 
tions of fact not being reviewable by the 
court of Appeal. For instance: A woman 
employed as a box maker was put to work 
on boxes heavier than those on which she 
had previously worked. While so engaged 
she suffered a strain from the unusual ex- 
The Court of Appeal held that the. 
county court judge had properly found that 
the injury was not due to an accident.** 
Other English cases show the same trend 
of opinion. 


ertion. 


This question has been definitely settled 
by the House of Lords in the case of Fen- 
ton v. Thorley.*® In this case the county 
court judge found that the facts did not 
show an accident, which finding was af- 
firmed by the Court of Appeal. When the 
case :eached the House of Lords it was 
unanimously reversed, and it was there 
held that the admitted facts showed that the 
injury was caused by an accident. 


The question is, of course, one of mixed 
fact and law. When the facts are found it 
is then a question of law whether or not 
they constitute an accident. 


This article will shortly be followed by 
one on “When An Accident Arises Out of 
and In the Course of the Employment.” To 
entitle an injured workman to recover un- 
der most of the Compensation statutes the 
accident causing his injury must have arisen 
out of and in the course of his employment. 

C. P. Berry. 

St. Louis, Mo. 


{ 
(28) Roper v. Greenwood, 83 L. T. Rep. 471, 
3 W. C. Cas. 23. 
(29) 89 L. T. Rep. 314, 1903 A. C. 443, 19 T. 
L. Rep. 684, 72 L. J. K. B. 787, 52 Wkly. Rep. 
81, 5 W. C. Cas. 1. 
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HIGHWAYS—UNREGISTERED AUTOMO- 
BILE. 





HOLDEN v. McGILLICUDDY. 





Judicial 
Franklin. 


Supreme Court of Massachusetts, 


Oct. 22, 1913. 





702 N. E. 923. 





Where plaintiff, whose automobile collided 
with defendant’s on a public highway in Ver- 
mont, was operating an unregistered automo- 
bile in violation of a statute of Vermont pro- 
hibiting the operation of unregistered automo- 
biles, he could not recover for the injury, since 
he was a mere trespasser, and his own violation 
of a law enacted for the particular protection 
of the traveling public, directly caused the in- 
jury. 





Sheldon, J. This accident occurred in Ver- 
mont, and the rights of the parties are gov- 
erned by the law of that state. 


(1, 2) Under our decisions the illegal con- 
duct of the plaintiff in operating his machine 
without a license to do so was merely evi- 
dence of negligence on his part. But on the 
whole evidence the jury have found, not only 
that he was in the exercise of due care, but 
also that this illegal conduct did not con- 
tribute to the injury sued for. Under our 
common law, therefore, it was not a bar to 
his recovery. Holland v. Boston, 213 Mass. 
560, 100 N. EB. 1009; Bourne v. Whitman, 209 
Mass. 155, 95 N. E. 404, 35 L. R. A. (N. S.) 
701; Moran v. Dickinson, 204 Mass. 559, 90 
N. E. 1150. There was no evidence as to the 
law of Vermont upon this question, and its 
common law is presumed to be the same as 
ours. Hazen v. Mathews, 184 Mass. 388, 68 N. 
E. 838; Gordon v. Knott, 199 Mass. 173, 179, 
85 N. E. 184, 19 L. R. A. (N. S.) 762. The 
Plaintiff's recovery cannot be defeated upon 
this ground. 

(3) But it was undisputed that by the stat- 
ute law of Vermont the owner of an automo- 
bile or motor vehicle must annually, by appli- 
cation to the Secretary of State upon a speci- 
fied blank, cause it to be registered, and that 
a further statute provided that “no automo- 
bile or motor vehicle shall be operated upon 
a public highway” unless so registered. Did 
the plaintiff’s failure to have his automobile 
so registered, and the fact that without such 
registration he was operating it upon a pub- 
lic highway in Vermont, prevent him from 
maintaining this action? 

We held in Dudley v. Northampton Street 
Railway, 202 Mass. 443, 89 N. E. 25, 23 L. R. 
A. (N. S.) 561, that under our statutes one 





who was operating an automobile upon our 
public ways without its being registered as 
required by those statutes was a mere tres- 
passer upon the way, and had no greater 
rights against persons who were lawfully using 
the way than that they should not recklessly 
or wantonly injure him or his property. That 
rule has been followed in our later cases. 
Feeley v. Melrose, 205 Mass. 329, 91 N. E. 306, 
27 L. R. A. (N. S.) 1156, 187 Am. St. Rep. 
445; Trombley v. Stevens-Duryea Co., 206 
Mass. 516, 518, 98 N. EB. 764; Chase v. New 
York Central & Hudson River'R. R., 208 Mass. 
137, 156 et seq., 94 N. E. 377; Bourne v. Whit- 
man, 209 Mass. 155, 172, 95 N. E. 404, 35 L. R. 
A. (N. S.) 701; Love v. Worcester Cons. St. 
Ry. Co., 213 Mass. 137, 99 N. E. 960; Holland 
v. Boston, 213 Mass. 560, 562, 100 N. EB. 1009. 
The Dudley Case, ubi supra, turned partly upon 
the language of some of the provisions of the 
statute, which, so far as the evidence at the 
trial showed (and we cannot go beyond that 
evidence), are not found in the statutes of 
Vermont. But the decisive feature of our de- 
cisions has been that the prohibition of the 
use of unregistered automobiles upon the pub- 
lic ways was intended, not merely to create a 
public duty to be enforced in the ordinary 
administration of the criminal law, but to pro- 
vide for the protection of travelers upon the 
highways, to regulate the rights of such trav- 
elers among themselves. So it was said in the 
Dudley Case, 202 Mass. 443, 448, 89 N. E. 25, 
28, 23 L. R. A. (N. S.) 561: “It is a reasonable 
assumption that the Legislature intended to 
put these forbidden and dangerous machines 
outside the pale of travelers.” So again in 
Chase v. New York Central & Hudson River 
R. R., 208 Mass. 137, 158, 94 N. E. 377, 385, 
the court said: “Under the decisions, the 
operation of the unregistered automobile is 
deemed to be unlawful in every feature and 
aspect of it. Everything in the conduct of the 
operator that enters into the propulsion of the 
vehicle is under the ban of the law. In going 
along the way * * * the machine is an out- 
law. The operator * * * is guilty of conduct 
which is permeated in every part by his dis- 
obedience of law, and which directly con- 
tributes to the injury. * * * He is within 
the words of the statute.” And this lan- 
guage was quoted and the rule reaffirmed in 
Bourne vy. Whitman, 209 Mass. 155, 172, 95 N. 
BE. 404, 408, 35 L. R. A. (N. S.) 701. 

It is to be regretted that we have not fuller 
evidence of the law of Vermont upon _ this 
question. But applying what we regard as 
the general rules of the common law, we can 
only conclude that the Vermont statute, ‘ike 
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our own, was enacted, not only as a police 
regulation to govern the conduct of all persons 
in the state, but for the particular protection 
of travellers upon the highways, to guard 
them against the dangers that might arise 
from the operation of improper machines to 
which the state would not grant the privilege 
of registration, and to afford them means of 
redress in case of injury by enabling them 
readily to ascertain the name and address of 
the owner of an automobile from which they 
might suffer injury. The plaintiff by running 
his machine upon the public way violated the 
law which had been enacted for the protection 
of the defendant and others who should “%e 
lawfully using the way; and it was this viola- 
tion of law which directly caused the accident. 
The case resembles in principle Seaboard Air 
Line Ry. v. 
E. 488. 

There was no evidence that the defendant 
had acted recklessly or wantonly. That hardly 
has been contended. 

A verdict should have been ordered for the 
defendant. Accordingly his exceptions must 
be sustained. 

Under the terms of the bill, as shown by 
the statements made by the judge at the trial, 
the authority given by St. 1909, C. 236, should 
be exercised and judgment directed for the 
defendant. 

So ordered. 


Note.—Operating an Unregistered Automobile 
on Highway Making One a Trespasser—As seen 
by the instant case Massachusetts decision dis- 
tinguishes between an unlicensed operator riding 
in a registered automobile and any one whether a 
licensed operator or not being in an unlicensed 
or unregistered automobile. 

It is said that operating in one case is not un- 
lawful, while operating in the other is unlawful. 
Therefore, not in the former, but in the latter, 
there is a trespass on the highway, the machine, 
but not the unlicensed person in a licensed ma- 
chine, being “outside of the pale of travelers.” 

In Atlantic C. L. R. Co. v. Weir, 63 Fla. 69, 
58 So. 641, the Florida court thus states the mat- 
ter: “While the operation of an unregistered 
motor vehicle upon the public highways of the 
state is made unlawful, the statute does not pro- 
vide that a failure to comply with its provisions 
will deprive the owner of a motor vehicle of a 
right to recover damages for an injury to an un- 
licensed vehicle caused by the negligence of an- 
other. The license feature of the statute 
is a revenue measure and there is no provision 
for examining the operators of motor vehicles to 
test their efficiency.” 

The court then proceeds to argue that this for- 
bidden act should be looked at, just as the Massa- 
chusetts court looks at the act of an uniicensed 
operator, that is, to ascertain whether or not it 
contributes proximately to the operators’ own in- 
jury. “If an unlawful act of an injured party has 


Chapman, 4 Ga. App. 706, 62 S. 





no casual relation to his injury that proximately 
results from another’s mere negligence, 4 recov- 
ery may be had under the principles of the com- 
mon law, if the plaintiff is not guilty of contrib- 
utory negligence.” 

The Massachusetts court. as we have said, 
agrees to this general principle, but as to the oper- 
ating of an unregistered automobile in disohedi- 
ence of a statute, it says the operator and the 1ea- 
chine are trespassers on the highway with respect 
to the lawful users of that highway and only en- 
titled to be treated as such, that is to say, there 
may be recovery against one inflicting wanton or 
willful injury. This seems to give a new angle 
to the trespass theory, even if the Massachusetts 
court is right in construing its statute not to be 
a mere revenue act, and though it does not pre- 
tend to state specifically anything about the rela- 
tions between users of a public highway. In its 
ordinary application the theory of duty owed to 
a trespasser concerns what one, upon whose 
property a trespasser is, owes to him. Such an 
one has his possession violated and is supposed 
to be aware of the fact at the time. His consent 
has to be obtained to change the trespass into a 
lawful presence, but as between users of a public 
highway no consent can be obtained from any- 
one to turn a trespasser’s use into a rightful use, 
and it would sound a little remote to speak of 
estoppel against a rightful user in acquiescing i 
a trespasser’s use of that which he merely has a 
right to use for himself alone. 

The Florida case refers for support to Hem- 
ming v. City of New Haven, 82 Conn. 661, 74 Atl. 
892, 25 L. R. A., N. S. 734, 18 Ann. Cas. 240. This 
case, however, is not based on a statute similar 
to those of Florida and Massachusetts. The 
court points out that its statute merely imposed 
an obligation on owners to register their auto- 
mobiles and did not specifically declare that it was 
unlawful to operate unregistered automobiles on 
highways. It distinguished its ruling from that 
in the Dudley case, relied on by the instant case 
because of the form of the Massachusetts statute, 
and instead of the Connecticut case being support 
for the Florida case, the fair inference is the 
other way, though whatever it might have said 
on this question would have been obiter. 

Our leaning, however, is toward the Florida 
case, largely because there is presumably noth- 
ing in the way of notice to one user of a public 
highway that another is a trespasser, or that he 
is an unexpected user and, therefore, there ought 
to be the same care with respect to one user as 
another. The state ought to be supposed to be 
concerned only with the use of common privi- 
leges, and a private citizen should not be excused 
by another’s abuse thereof. C. 








ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM FOR KANSAS STATE BAR ASSO- 
CIATION MEETING. 

The thirty-first annual meeting of the Kan- 
sas State Bar Association will be held in the 
Supreme Court room, Topeka, January 27 and 
28, 1914. 
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It might not be out of place to call the at- 
tention of the lawyers of the State to the fact 
that an exceptionally strong program has been 
prepared; it here follows so far as completed: 


John B. Winslow, Chief Justice Wisconsin, 
annual address, Subject: not yet announced. 


R. A. Burch, President of the Association, 
President's Address, Subject: not yet an- 
nounced. 

Fred Robertson, United States District At- 
torney, Topeka, Subject: “Prosecution and 
Persecution.” 

Thomas C. Wilson, District Judge, Wichita, 
Subject: “The Reason Why.” 

James A. McClure, Topeka, Subject: “Some 
Particular Phases of Workingmen’s Compensa- 
tion Laws.” 

H. C. Bowman, Chairman State Board of 
Control, Topeka, Subject: “Defective Laws 
and Dependent Persons.” 

One of the Senior Law Students, State Uni- 
versity, Lawrence, Subject: “The Right to 
use School Houses for Social Center Purposes.” 

Seward I. Field, Medicine Lodge, Subject: 
“Transactions with Deceased Persons.” 

W. W. Brown, Parsons, Subject: not yet an- 
+ nounced. 

Claud J. Bryant, Independence, Subject: 
“Admission and Registration of Practicing At- 
torneys.” 

In addition there will be committee reports 
as illuminating as are any of the papers, and 
free-hand discussion without limit. Along this 
line it is expected that the special committee 
on “Professional Ethics,’ and the special com- 
mittee on “Crimes and Criminal Procedure,” 
will each have a report out of the ordinary, 
and of great interest to the profession. 

The meetings commence Tuesday morning, 
January 27, at 10 o’clock. A meeting will be 
held in the afternoon of that day given over 
to the reading of the President’s Annual Ad- 
dress, papers, other addresses and committee 
reports. 

The entire evening of this day will be oc- 
cupied by Chief Justice John B. Winslow, of 
Wisconsin. Justice Winslow is a Democrat 
who has held judicial office in a Republican 
state for almost thirty years. In 1884 he was 
elected judge of the first judicial district of 
Wisconsin and continued to serve in that ca- 
pacity until 1891. He was then elected to the 
office of justice of the supreme court and in 
1907 became chief justice. He was graduated 
from Racine College in 1871, took his master’s 
degree in 1874, and his law degree from the 
University of Wisconsin in 1875. In 1904 the 


University conferred on him the degree of L.L. 





D. The opinion of the supreme court affirming 
the constitutionality of the Wisconsin work- 
men’s compensation act of 1911 was written 
by Chief Justice Winslow and is a noteworthy 
contribution to the modern judicial literature. 

At 10 o'clock, Wednesday morning, the 28th, 
and 2 o’clock of the same day, meetings will 
be held devoted to the reading of papers, dis- 
cussions, reports and election of officers. The 
evening of this day is the closing session and 
take the form of a free banquet for members 
of the Association, held at the Throop hotel, 
Topeka. 

Any lawyer of the State who has been ad- 
mitted to practice before the Supreme Court, 
is eligible to membership in the Association. 

The judges of the District Court of the state 
will hold their regular annual meeting at this 
same time in the office of the Supreme Court 
or in the rooms of one of the justices. A 
majority of the presiding judges is expected. 

D. A. VALENTINE, 
Secretary, Topeka, Kansas. 








CORRESPONDENCE. 


ARE THE PUEBLO INDIANS OF NEW MEX- 
ICO SUBJECT TO FEDERAL CONTROL. 
Editor Central Law Journal: 


Permit me to congratulate you on the article 
in the Central Law Journal of December 19, p. 
455, entitled, “Are the Pueblo Indians of New 
Mexico subject to Federal control’ Your ar- 
ticle appears to be a very just criticism of the 
recent decision of the Supreme Court (opinion 
by Mr. Justice Vandeventer), reversing the de- 
cision of the lower court in U. S. v. Sandoval, 
198 Fed. 539. It seems to me you are entirely 
right in your criticism of that decision of the 
Supreme Court, and that it is difficult to recon- 
cile this last decision of the Supreme Court 
with what the Supreme Court says in the case 
of U. S. v. Joseph, 94 U. S. 614. 

Yours very truly, PAUL BAKEWELL. 

St. Louis, Mo. 





INEFFECTIVE ARGUMENTS 
RECALL. 
Editor Central Law Journal: 


AGAINST THE 


Your criticism of a recent address before the 
Tennessee Bar Association anent the Recall, it 
seemed to me, was particularly apt and decided- 
ly well taken. 

The statement criticized is on a par with the 
assertion, almost universally made by these who 
oppose the Recall of Judges, that a Recall stat- 
ute would result in an intimidated Bench, This 
is an unmerited and unfounded slander on the 
judiciary and wholly ineffective and unneces- 
sary. 

An entirely sufficient and much more effective 
objection is that this method of dealing with 
the situation is unfair to the judge who is 
charged—the witnesses against him are not put 
under oath, there is no opportunity for cross- 
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examination and those who decide whether he 
shall be recalled or not are not bound to do so 
upon the consideration of whether the charges 
are proved or not. The American people, with 
the intimate sense of justice, will never per- 
manently approve of any proceedings open to 
these or similar objections. This being true is 
sufficient and there is no excuse for anyone to 
travel over the country proclaiming that its cit- 
izens are without sense and its judiciary com- 
posed of a set of craven weaklings—even if this 
were true, which it isn’t. 
JOSEPH F. COWERN. 
St. Paul, Minn. 








BOOKS RECEIVED. . 


The Income Tax Law of 1913 explained with 
the regulations of the Treasury Department to 
October 3ist. 1913. By George F. Tucker, joint 
author of “The Federal Income Tax of 1894 
Explained.” Price, $1.50. Boston, Mass., Little, 
Brown & Company. Review will follow. 


A treatise on Criminal Law and Practice, 
comprising the statutes of Missouri, defining 
criminal offenses; and in connection therewith, 
forms and precedents for indictments, adapted 
to nearly all the crimes known to the laws of 
Missouri, also a statement of the law and evi- 
dence in all the courts of Missouri and in all 
the courts under the code system. By Henry 
S. Kelley. Third edition, thoroughly revised 
and enlarged by Jay M. Lee of the Kansas City 
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HUMOR OF THE LAW. 


“Why didn’t you go to the assistance of the 
defendant in the fight?” asked the judge of the 
policeman. 

“Shure and I would have done so, only that I 
didn’t know which of thim was going to be the 
defendant!” 

——_ ‘ 

A lawyer in Kansas City was not long ago re- 
tained by an drish contractor to draw up his 
will. The task was accomplished apparently 
to the satisfaction of the Celt, the lawyer's fee 
was paid, and the latter supposed, of course, 
that the matter had. been concluded. To his 
great surprise, therefore, he received another 
call from his client the next day, who expressed 
his conviction that the affair had not been prop- 
erly adjusted. 

“Why, what’s the trouble?” asked the legal 
light. 





“Trouble enough,” said the Irishman. "I 
didn’t sleep the whole night through for thinkin’ 
of that damned will. You've fixed it so I’ve not 
left myself a chair to sit on.’—Green Bag. 


Squire Robbins was a candidate for re-elec- 
tion as Justice of the Peace in one of the small- 
er counties of a southwestern state. A few days 
before election a fight occurred between Joe 
Smith, proprietor of the Oasis Saloon, and one 
of the customers of the resort. The town con- 
stable arrested the patrom of the place and 
brought him before the Justice, who admin- 
tered a fine of $10 and ccsts. 


After the delinquent had paid the fine, he 
promptly went abroad complaining because he, 
a person of little influence, had been arrested 
and fined for disorderly conduct, while Smith, 
because of his ability to influence votes, had 
escaped without any punishment. 

Bruited about the little town, this scandal 
soon came to the ears of the Justice. Calling 
the constable, the justice took him to task for 
not placing the saloon proprietor under arrest, 

“Well,” began the constable, “bein’s the eleo- 
tion’s so close up now—” 

“Blection or no election,’ the justice inter- 
rupted, “this here town’s got to have law and 
order, and this here court’s going to see that 
it gets it. Bring the body of Joe Smith before 
us.” 

Arrivine at the saloon, the constable ad- 
dressed himself as follows: “Mr. Smith, there’s 
been some little talk around about town why 
you ain’t been placed under arrest. The Judge 
says he wants to see you.” 

“Tell him I’m busy,” replied Smith. “Can’t 
come until after my bartender goes on shift 
to-night.” : 

The constable returned to the justice with 
the message. 

“See me when he’s off shift, will he?’ ex- 
claimed -the justice with considerable asperity. 
“Who does he think he is, anyway, that he can 
defy the majesty of a court of law this here 
way? We won't stand for it. You go back to 
the Oasis Saloon and you tell Smith he’s got 
to plead, guilty or not guilty. Then you come 
back and tell me what he says.” 

The constable carried out his instructions. 
“Mr. Smith,” he said, “you’ve got to plead.” 

“Haven't time—I’m busy.” 

“The Judge says you've got to plead—guilty 
or not guilty, Mr. Smith.” 

Smith stopped washing beer glasses long 
enough to rest his arm on the bar and reply: 
“Well, in a way I guess I’m guilty, but the 
other fellow started it.” 

“But look here, Mr. Smith,’ answered the 
constable, “that don’t make no difference. You 
hit him. You're guilty.” 

“Then I plead guilty,” returned Smith. 

“All right,” acquiesced the constable, 
conveyed this information to the justice. 

“Ten dollars and costs,” said the justice, as 
he entered the judgment in his docket. “This 
here is a court of law and justice, and she can’t 
be defied by no man no matter what his posi- 
tion or influence may be. You go back and tell 
Smith the amount of his fine. And tell him 
this here court don’t keep no books; and I'll 


who 


- give him just 60 days to pay up!”—D. S. An- 


derson, Spokane, Wash. 











14 CENTRAL LAW JOURNAL No. 1 











WEEKLY DIGEST. 

Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Appearance—Waiver of Jurisdiction. —An 
appearance will not be considered special sim- 
ply because so called; hence a party seeking to 
set aside a default waives defects ‘in the sum- 
mons by asking leave to file an answer ané can- 
not move to set aside the judgment on the 
ground of the want of jurisdiction—Dell School 
v. Peirce, N. C., 79 S. E. 687. 

2. Bankruptey—Concealment of Assets.—Evi- 
dence that the applicant for a discharge in 
bankruptcy, though he kept but a small store 
purchased and disposed of more than $4 000 
worth of new goods within a few months with- 
out making any satisfactory explanation of 
what became of them or their proceeds held to 
sustain the burden resting upon the contesting 
creditor to show fraudulent concealment of as- 
sets.—In re Coppleman, U. S. D. C., 207 Fed. 815. 


9 
o. 





Dower.—Since in Pennsylvania a widow 
has dower only in the surplus of her husband’s 
estate after payment of debts, an order directing 
a sale of a bankrupt’s Pennsylvania real prop- 
erty free from liens contemplated a sale free 
from the inchoate right of dower of his widow 
giving the trustee the rights of a lien creditor. 
—In re Codori, U. S. D. C., 207 Fed. 784. oe 


4.——-Insolvency.—In an involuntary pbank- 
ruptcy proceeding, the court in limine will not 
determine a question of title, to reduce the al- 
leged bankrupt’s apparent assets and show in- 
solvency within the bankruptcy law.—Black- 
— v. Everybody's Store, C. C. A., 207 Fed. 
‘ -~- 

5. Trustee.—A trustee in bankruptcy of a 
trading cornoration succeeds to any right which 
it may have to sue directors for loss from a 
breach of duty—McEwen vy. Kelly, Ga., 79 S. E. 
777. 

6. Bills and Notes—Demand.—What consti- 
tutes a reasonable time for the making of a de- 








mand in case of demand paper depends upon the 
particular circumstances indicating the inten- 
tion and understanding of the parties, and is 
usually a question of fact for the jury.—Otis 
Elevator Co. v. Ford, Del., 88 Atl. 465. 


7. Equitable Title—A negotiation of a 
note by delivery without indorsement passes 
only the equitable title and will not give the 
transferee title free from defenses good against 
the payee.—Elgin City Banking Co. v. McEach- 
ern, N. C., 79 S. E. 680. 

8. Boundaries—PEstoppel—Where an agree- 
ment between adjoining owners establishing a 
boundary, contained no covenant of warranty, 
it did not prevent one of them from thereafter 
purchasing for his own benefit an outstanding 
title to certain of the land over the line.—Jef- 
fries v. Huff, Ky., 159 S. W. 993. 

9. Brokers—Definition.—A “broker” is a 
mere negotiator for others, and ordinarily does 
not act in his own name or have custody of the 
goods.—Sutton & Cummins v. Kiel Cheese & 
Butter Co., Ky., 159 S. W. 950. 

10. Margins.—Where, in an action by stock- 
brokers for the balance due on stock purchased 
by them on margin for defendant, ‘it appeared 
that plaintiffs had unlawfully hypothecated the 
stock, plaintiffs were not entitled to recover.— 
Sproul v. Sloan, Pa., 88 Atl. 501. 

11. Carriers of Goods—Assignment of Action. 
—A transfer by a trustee in bankruptcy of per- 
sonal property belonging to the pankrupt, in the 
possession of a carrier as warehouseman con- 
ferred on the transferee the right to recover 
damages for loss of the property owing to the 
negligence of the carrier.—Benjamin-Ozburn Co. 
v. Morrow Transfer & Storage Co., Ga., 79 Ss. E. 
753. 

12. Consignee.—The consignee of freight 
who purchased the goods and received a bill 
of lading was the real party in interest to an 
action against the railroad company for dam- 
ages for the destruction en route, the title be- 
ing in the consignee, in the absence of an in- 
tention or agreement to the contrary.—Deaver- 
Jeter Co. v. Southern Ry. Co., S. C., 79 Ss. E. 
709. 

13. Carriers of Live Stock—Burden of Proof. 
—Where no one representing the shipper ac- 
companies live stock, a prima facie case is 
made by showing a delivery to the carrier in 
good condition, and a delivery by the carrier in 
a damaged condition; the burden then being on 
the carrier to explain the cause of the injury.— 
Cincinnati, N. O. & T. P. Ry. Co. v. Smith & 
Johnston, Ky., 159 S. W. 987. 

14. Carriers of Passengers—Alighting Pas- 
senger.—While a carrier, in the absence of any- 
thing to show that a passenger needs assist- 
ance in alighting, is not required to render as- 
sistance, yet, if the carrier voluntarily assumes 
to render assistance, it is bound to exercise 
ordinary care in doing so.—Younglove v. Pull- 
man Co., U. S. D. C., 207 Fed. 797. 

15. Assumption of Risk.—Though a passen- 
ger stepping from a slowly moving street car 
is not negligent*per se, he nevertheless assumes 
a risk, and if he is injured the carrier is not 
liable in the absence of negligence.—Louisville 
Ry. Co. v. Furnas, Ky., 159 S. W. 994. 

16. Commerce—lInterstate Commerce Commis- 
sion.—A suit brought by one in whose favor 
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the Interstate Commerce Commission has made 
an award of damages by way of reparation, is 
not a suit on the award qua award to recover 
the amount of the same, but a plenary suit for 
damages actually sustained by the plaintiff by 
reason of some violation of the act by defend- 
ant.—Lehigh Valley R. Co. v. Clark, C. C. A., 
207 Fed. 717. 


17. Occupation Tax.—An _ occupation tax 
may be imposed upon one engaged in selling 
liquors without imposing a burden on interstate 
commerce, even though all his purchasers and 
sales were made without the state; his business 
being situated within the state—Southern 
Operating Co. v. City of Chattanooga, Tenn., 159 
Ss. W. 1091. 

18. 








Penalties——Penalties incurred under 
Civ. Code 1912, § 2573, prior to the enactment of 
the Carmack amendment to the interstate com- 
merce law, are recoverable from carriers even 
if that section is superseded and annulled by 
such amendment.—Varnville Furniture Co. v. 
Charleston & W. C. Ry. Co., S. C., 79 S. E. 700. 

19. Control—The courts of this state are 
not deprived of an action against a delivering 
earrier for damages for loss of goods on the 
ground that the shipment was interstate, and 
that under the Carmack amendment to the in- 
terstate commerce act, only the initial carrier 
was liable; it being a resident of another state 
and liable there for the loss.—Deaver-Jeter Co. 
v. Southern Ry. Co., S. C., 79 S. E. 709. 


20. Common 





Carriers—Rebates.—The word 
“rebate,” as used in the Interstate Commerce 
Act and its amendments, refers only to such a 
discount, deduction, or drawback as creates a 
discrimination in favor of a particular shipper 
and against other shippers in like situation.— 
American Sugar Refining Co. v. Delaware, L. & 
W. R. Co., C. C. A., 207 Fed. 733. 


21. Contempt—Finding of Fact.—A court can- 
not lawfully adjudge a person in contempt 
without making findings of fact showing, as a 
matter of law, that such person is in fact guil-+ 
ty.—Krueger v. Krueger, S. D., 143 N. W. 368. 

22. Contracts — Abandonment.—Where one 
party abandons a contract, the other, though 
not bound to do so, may treat the abandonment 
as putting an end to the contract.—Pardoe v. 
Jones, Iowa, 1438 N. W. 405. 


23.——Third Person.—An agreement between 
a father and a third person, by which the third 
person agreed to take a child, raise it as his 
own, and leave it all of his property at his 


death was not unenforceable by the child, even 
though he had no knowledge of its terms or 
existence.—Bridgewater vy. Hooks, Tex., 159 S. 
W. 1004. 


24...—Time of Essence.—Whether time be 
considered as of the essence of a contract de- 
pends on the parties’ intention and the purpose 


of the contract, rather than upon their expressed 
declaration therein.—Phillis vy. Gross, S. D., 143 
N. W. 373. 


25. 





Waiver.—Where the amount payable 
under a contract to subscribe to the sinking of 
a test’ oii well was payable at the beginning of 
operations and defendant did not make any ob- 
jection to the delay in beginning the well until 
it had been sunk a considerable distance, he 
waived any delay in beginning to drill, so that 
it was error to instruct, in an action on the 





contract, that the jury should find for defendant 
if plaintiffs did not begin drilling within a rea- 
sonable time or use reasonable diligence to com- 
plete the well.—Herron-Robbins y. Allen, Tex., 
159 S. W. 1046. 


26. Corporations—Charter Powers.—When the 
organic or statutory law specifies the powers of 
a corporation, such specification by .mplication 
excludes all other powers or rights except such 
incidental rights and powers as may be neces- 
sary to an exercise of the powers expressly 
granted.—Prairie Slough Fishing & Hunting 
Club v. Kessler, Mo., 159 S. W. 1080. 


27.——Directors.—The liability of the director 
of a corporation for corporate debts, assented 
to by him in excess of the limit fixed by P. S. 
4307, is contractual, secondary to the liability 
of the company, and for the benefit of all cred- 
itors.—Charles E. Brown & Co. v. Ware, Vt., 
88 Atl. 507. 


28. Disposal of Assets.—Stockholders can 
confer authority to sell all of the corporation’s 
property only by vote of a majority in a cor- 
porate meeting duly warned or by unanimous 
agreement.—In re Wm. S. Butler & Co., C. Cc 
A., 207 Fed. 705. 


29. Inspection of Books.—A _ stockholder 
may not compel a corporation to submit to an 
examination of its books and papers, where his 
motive is to institute harassing litigation 
against the corporation to compel it té purchase 
the stockholder’s shares.—State y. Jessup & 
Moore Paper Co., Del., 88 Atl. 449. 


30. Maladministration.—Though the direct- 
ors of a solvent going concern are agents of 
the corporation rather than of its creditors, 
creditors may in some instances sue directors 
on account of losses occurring from their mal- 
administration.—McEwen vy. Kelly Ga., 79 S. E. 
777. 


31. Trust Fund.—Corporate assets are a 
trust fund, to the extent that creditors are en- 
titled in equity for payment of their debts be- 
fore any distribution among stockholders, and 
creditors can follow such assets into the hands 
of any one not a holder in good faith in the 
ordinary course of business.—Jennings Neff & 
Co. vy. Crystal Ice Co., Tenn., 159 S. W. 1088. 

32. Criminal Law—Accessory.—The mere 
fact that persons, to whom the defendants made 
extrajudicial confessions of their guilt, said 
nothing about it for nearly a year did not, in the 
absence of a showing that their silence was 
prompted by a desire to shelter the defendants, 
make them accessories after the fact whose 
testimony must be corroborated in order to sus- 
tain a conviction.—Burrow v. State, Ark., 159 
Ss. W. 1123. 


33. Motive.—The state is not bound to 
prove either the presence or absence of motive. 
—Scott v. State, Ark., 159 S. W. 1095. 

34. Nolo Contendere.—By a plea of non vult 
contendere, accused submits to the court to say 
whether he is guilty of an infraction of the law 
charged—State v. Hopkins, Del., 88 Atl. 473. 

35. Presumption of Law.—The presumption 
that every man knows the law will be subord- 
inated to the presumption of innocence in the 
case of one prosecuted for an offense growing 
out of matters of civil contract, such as tres- 
pass on land, and the question of intent and 
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knowledge will be left to the consideration of 
the jury.—Hayes v. State, Ga., 79 S. E. 761. 

36. Damages—Suffering of Deceased.—Where 
an employe was mashed between the car on 
which he was riding and a post, receiving such 
injuries that he died in less than an hour, suf- 
fering great pain, a verdict of $1,250 for his 
suffering from the time of the injury until his 
death was not excessive.-—West Kentucky Coal 
Co. v. Butler’s Adm’r, Ky., 159 S. W. 958. 

37. Death—Pecuniary Loss.—The recovery 
under Federal Employers’ Liability Act for the 
wrongful death of a servant is limited to com- 
pensation for pecuniary loss.—Bennett Vv. 
Southern Ry.—Carolina Division, S. C., 79 S. E. 
710. 


38. Descent and Distribution—Dower.— 
Where a husband held land in trust for his 
wife, he became entitled upon her death to a 
one-third interest therein, and upon his death 
his second wife became entitled to a one-third 
interest in his interest, and the first wife’s heirs 
therefore had only an eight-ninths undivided 
interest in the land.—In re Mahin’s Estate, 
lowa, 143 N. W. 420. 


39. Electricity—Assumption of Risk.—Where 
the wires of an electric light company come in- 
to contact with those of a telephone company as 
the result of a storm, and a _ well-informed 
trouble man of the telephone company is in- 
structed to locate the trouble and report there- 
on but not to attempt to clear the wires, neither: 
company is liable for injuries resulting from 
his taking hold of a wire.—Borell v. Cumber- 
land Telegraph & Telephone Co., La., 63 So. 247. 

40. Eminent Domain—Public Use.—Private 
propertv can be condemned only for public use, 
and the Legislature cannot otherwise provide, 
though it also make provision for ascertaining 
the damages and for the payment of just com- 
pensation.—Philadelphia Clay Co. v. York Clay 
Co., Pa., 88 Atl. 487. 

41. View of Property—Where the verdict 
in a condemnation proceeding was not so ex- 
cessive as to show passion or prejudice, there 
was a wide difference of opinion between the 
estimates of the witnesses as to the damage, 
and the jury saw the property for themselves 
and doubtless formed opinions jndependent of 
the testimony, the verdict would not be dis- 
turbed on appeal.—Louisville & N. R. Co. v. 
White Villa Club, Ky., 159 S. W. 983. 

42. Equity—Laches.—For a remedy to be 
barred by laches, there must be a lapse of time, 
and circumstances from which some person may 
be prejudiced, or from which it may be reason- 
ably supposed that such prejudice will result if 
the remedy be allowed.—Gronna v. Goldammer, 
N. D., 143 N. W. 394. 

43.——_Tort.— A court of equity will not take 
cognizance of a fraud, working injury as a 
mere tort.—Swarthmore Lumber Co. v. Parks, 
W. Va., 79 S. E. 723. 

44. Executcrs atute 
of Limitations—aAn administrator’s private 
claim for money paid for the benefit of the es- 
tate was not barred by limitations because it 
was not presented for allowance until the stat- 
utory limit for suits against administrators 
had passed.—Appeal of Nealley, Me., 88 Atl. 480. 


45. Factors—Special Property.—A “factor” 
may buy and sell in his own name as well as 














in the name of his principal, and has possession 
and control of the goods and a special property 
therein.—Sutton & Cummins vy. Kiel Cheese & 
Butter Co., Ky., 159 S. W. 950. 

46. Fraud—Corporation Prospectus.—A pros- 
pectus of a corporation which gives informa- 
tion as to the property, machinery, and appli- 
ances of the corporation and its financial con- 
dition, contains representations of fact, and, if 
false and inducing one to purchase stock, the 
corporation is liable for the damages suStained., 
—Foix v. Moeller, Tex., 159 S. W. 1048. 


47.—-Misrepresentations.—Where a defend- 
ant who exchanged a note for plaintiff's land 
represented that the maker of the note held cer- 
tain property free from incumbrance, and that 
the property of the corporation whose stock 
was pledged to secure the note was unincum- 
bered, the falsity of such representations will 
support an action for fraud.—Ganow vy. Ashton, 
S. D., 143 N. W. 383. 


48. Frauds, Statute of—Performance.—Oral 
agreement to take and raise the son of another 
and leave him all of the party’s real and per- 
sonal property at his death held sufficiently 
performed to remove it from the statute of 
frauds, where the child had treated such party 
as his father and performed services around his 
home without wages or money consideration. 
—Bridgewater v. Hooks, Tex., 159 S. W. 1004. 


49. Gifts—Inter Vivos.—To constitute a gift 
inter vivos there must be an intention to make 
a present gift, accompanied by actual or con- 
structive delivery, divesting the donor of all 
dominion over the subject- matter of the gift. 
and investing the same in the donee.—Sullivan 
v. Hess, Pa., 88 Atl. 544. 


50. Homestead—Liability.—An oral agree- 
ment with a husband and wife to transfer cer- 
tain real estate to plaintiff in consideration of 
plaintiff caring for them during the rest of 
their lives, which plaintiff did, possessing the 
property jointly with them during their lives 
may be enforced as against the homestead.— 
Hurst v. Jenkins, Iowa, 143 N. W. 401. 

51. Liens.—Where a deed given in exchange 
for a vendor’s lien ncte, for the purpose of evad- 
ing the homestead laws, was never recorded, 
and the grantor and his wife remained in pos- 
session of the property, there could be no es- 
toppel which would authorize the foreclosure 
of the lien at the suit of the holder of the note. 
—Henderson y. Wilkinson, Tex., 159 S. W. 1045. 

52. Husband and Wife — Abandonment.— 
Where the husband has abandoned the wife, 
leaving her no means of support, she may make 
a valid conveyance of community property with- 
out his consent for the purpose of supplying 
herself and family with necessaries.—Hanks vy. 
Leslie, Tex., 159 S. W. 1056. 

53. Injunction — Dissolution. — A preliminary 
injunction will not be dissolved, if the affidavits 
or answer do not deny the material allegations 
of the bill, lack of frankness, are evasive, or 
are not full and satisfactory—Ambursen Hy- 
draulic Const. Co. v. Eastern Cement Gun Co., 
Del., 88 Atl. 559. 

54. Mandatory.—Where by accident, and 
through no intention to appropriate plaintiff's 
land, the side wall of defendant’s building, at a 
distance above the ground, overhangs two inches 
plaintiff’s land, and the damage is slight and 
much less than would be the cost of removal, 
mandatory injunction for the removal of the 
overhang will not be granted.—Coombs vy. Len- 
ox Realty Co., Me., 88 Atl. 477. 

55. Insurance—Completed Contract.—Where 
a written application for insurance of live stock 
provides that no liability shall attach until the 
applicaton has been approved by the home office. 
the insurance company is not liable for loss of 
the stock before such approval, though the ap- 
plication has been delivered to the agent of the 
insurer.—Johnston y. Indiana & Ohio Live Stock 
Ins. Co., Neb., 143 N. W. 459. 

56. Construction.—Where a fire policy was 
issued to indemnify a railroad company on all 
liability as a common carrier of cotton in bales 
in ‘transit in cars, or in or on depots, or plat- 
forms, on line of assured’s road, the policy cov- 
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ered cotton which was placed on the ground, 
but was intended to be immediately shipped.— 
Bennettsville & C. R. Co. vy. Glens Falls Ins. Co., 
sc. 73 me Fat. 


57. Contract.—W here 
to take out a life policy 
mium of $38.53, which was less than the reg- 
ular premium, he could refuse to make a new 
contract to pay the increased rate, whether the 
contract as originally made was legal or illegal. 

Robinson v. Security Life & Annuity Co., N 
‘c., 79 S. E. 681. 
58.——-Fraternal.—One whose name is stricken 
from the membership roll of a fraternal life in- 
surance company, on discovery that he was over 
the age limit when admitted, cannot recover 
dues and assessments paid, as for failure o7 
consideration, the payments being for the social 
features, as well as for compensation for indi- 
vidual losses, and he having had the enjoyment 
of the social benefits.—Currier vy. Catholic Or- 
der of Foresters, Vt., 88 Atl. 525. 

59. Indemnitor.—Where an insurer was 
bound to defend an action for injuries to a ser- 
vant, but refused to do so, the assured was not 
limited to a recovery of the costs and attor- 
ney’s fees paid in defending the action, in the 
superior court, but was also entitled to recover 
the costs and attorney’s fees expended on an 
unsuccessful appeal to the Supreme Court.— 
John B. Stevens & Co. vy. Frankfort Marine Ac- 
cident & Plate Glass Ins. Co., C. C. A., 207 Fed. 
tod. 

60.——Waiver.—Mere knowledge of the insur- 
er’'s agent that the property is vacant, and has 
been so for a longer period than that permitted 
by the policy, is not a waiver of that provision 
of the policy, though no attempt is made to can- 





laintiff contracted 
or a quarterly pre- 








cel it on that account.—Home Fire Ins. Co. v. 
Wilson, Ark., 159 S. W. 1113. 
61. Warranties.—At common law, false an- 





swers to questions in an application for life in- 
surance vitiated the contract, without reference 
to the question of good faith or materiality; 
the answers being treated as literal warran- 
ties.—Grand Fraternity vy. Keatley, Del., 88 Atl. 
553. 

62. Intoxicating Liquors—Evidence.—Where 
accused denied making a sale of beer in viola- 
tion of the local option law, the admission of 
evidence of another sale by him to prosecutor 





and of the fact that the officer arresting ac- 
cused found whisky and beer and empty beer 
bottles was not erronecus.—Mitchell vy. State. 
Tex., 159 S. W. 1073. 

63. Unlawful Sale.-—Where the possesso> 
of intoxicating liquors allowed another to take 


a quantity in consideration of his promise to 
subsequently return with the same quantity of 
liquor, there was a sale within the poe) Sess 


acts.—Veach v. State, Tex., 159 S. W 

64. Judgment—Lien.—The lien of a judgment 
continues so long as the right to have execu- 
tion issue or to bring an action of scire facias 
on iy is not barred.—Lamon y. Gold, W. Va., 79 





Ss. 728. 

és eininaiia of Payment.—Though there 
is no statute of limitations respecting debts 
due on judgments, a presumption of pay- 
ment arises after 20 years in the absence of de- 


mand by plaintiff or acknowledgement by de- 
fendant.—Parsons y. Cannon’s’ Ex’r, Del., 88 
Atl. 470. 

66. Judicial Sales—Confirmation.—A judicial 
sale is not complete until confirmation, and may 


be set aside before confirmation for irregulari- 
ties or avioconsugs 3 aac iat —Wells v. Len- 
ox, Ark., 159 S. W. 

67. vidio nadin thin Trove.—A _ finder of 


lost articles, who neither knows nor has any 
means of ascertaining the owner, and who ap- 
propriates the same to his own use, is not guil- 
ty of larceny, but one who knows or has imme- 
diate means of ascertaining the owner is guilty 
of larceny where he appropriates the articles to 
his own use with intent to steal at the time.— 
Penny v. State, Ark., 159 S. W. 1127. 

68. Libel and Slender—Privilege.—W here a 
householder, who is led by appearances to sus- 
pect that an adjoining house is not what it 
should be, honestly calls the attention of public 
ofticers to the maiter, privately and anony- 
mously, and requests an investigation, he does 
not thereby render himself liable for damages.— 
Hyatt v. Lindner, La., 63 So. 241. 





69.——What Constitutes.—A physician who re- 
lated an experience with a young woman oc- 
curring in his practice, not using plaintiff’s 
name or indicating who the young woman was, 
did not slander plaintif, though people by rea- 
son of outside rumors thought she a the wom- 
an.—Newton v. Grubbs, Ky., 159 S. . 994. 


70. Limitation of Actions — Pesce 
Where a statute gives a right of action, and 
also provides that suit shall be commenced 
within a specified time, the right to recover de- 
pends on the action being commenced within 
the time limited, and, if it is not, both the right 
and the remedy are extinguished.—Osborne v. 
Grand Trunk Ry. Co., Vt., 88 Atl. 


71. Logs and pig e sase WORE TTD 
Where a contract for the sale of timber land 
was made on defendants’ false representation 
that the land at the time of contract was in the 
same condition as when complainant inspected 
it 30 days before, when in fact during such pe- 
riod defendants had cut, and at the time of the 
contract were cutting, nearly all of the mer- 
chantable timber, complainant was entitled to 
rescind the contract and to a return of the con- 
ear r v. Ewell, Ky., 159 S. W. 
953. 


72. Malicious Prosecution—Probable Cause.— 
“Probable cause” is a reasonable ground of sus- 
picion, supported by circumstances sufficiently 
strong to warrant a cautious man in the belief 
that the person accused is guilty of the offense 
gama .—Lammers vy. Mason, Minn., 143 N. W. 
59. 


73. Master and Servant—Federal Employers’ 
Liability Act.—The Federal Employers’ Liabil- 
ity Act being general in its terms, the rules 
of evidence as to the quantity of proof neces- 
sary to make out a prima facie case of negli- 
gence is that which prevails in the state where 
the action is brought. “ko ‘ nee Ry. 
Carolina Division, 8S. C., 79 S. 710. 


74. Fellow Servant.—A po whose duty 
it was to check freight and direct its placement 
in the warehouse and to direct the manner in 
which the trucks should be unloaded, but who 
had no power to employ or discharge workmen, 
was a fellow servant of a freight handler in- 
jured while unloading a truck.—St. Louis & S. 
F. R. Co. v. Cox, Tex., 159 S. W. 1042. 

75. Proximate Cause.—Where a railroad 
company negligently left a quantity of boxes 
near its track and they toppled over and broke 
the steps of a passing baggage car, resulting 
in injury to the baggageman, defendant was not 
relieved from liability because an unexpected 
and unusual storm contributed to the accident. 











—Ferebee v. Norfolk Southern R. Co., N. C., 79 
S. E. 685. 
76. Respondeat Superior.—Where an em- 


ployer engaged an incompetent physician, who 
negligently permitted chloroform to be ad- 
ministered to plaintiff’s decedent by a layman, 
causing his death, the employer was _ liable, 
though the operating physician was paid from 
a fund rere ed by employes, administered by 
the employer, but from which it derived no pro- 
fit—Nations v. ow eS Wells & Van Schaick 
Lumber Co., La., 63 So. 257. 

77. Mechanies’ + ete HE Tramway.—An 
aerial tramway for the transportation of ore 
over a river to a point in Texas where it might 
be hauled to smelters is an improvement with- 
in the purview of Rev. Civ. St. 1911, art. 5621, 
giving laborers and materialmen liens upon anv 
house or improvement.—A. Leschen & Son3 
Rope Co. v. Moser, Tex., 159 S. W. 1018. 

78. Mimes and Minerals—Separation of Title. 
—The minerals beneath the surface of land may 
be conveyed in fee separate from the surface of 
the land.—Outlaw v. Gray, N. C., 79 S. E. 676. 

79. Municipal Corporations—Police Power.— 
Segregation of the white and colored races to 
preserve peace, prevent conflicts, etc, held to 
be an object properly admitting of the exercise 
of the police power granted to the city of Bal- 
re ag} haa its charter.—State v. Gurry, Md., 88 


80. Negligence—Anticipating Danger.—Where 
neither by reason of the duty nor the: place to 
which a person is assigned, is there any danger 
except such as may arise from a particular act 
of his own against which his knowledge and in- 
structions warn him, his commission of the act 
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is the sole proximate cause of his injury.—Bor- 
ell vy. Cumberland Telegraph & Telephone Co., 
La., 63 So. 247. 


81. Imputable.—The negligence of the driv- 
er of a carriage in which plaintiff's testator 
was riding at the time of a railroad crossing 
collision could not be imputed to the testator. 
—Sykes v. Maine Cent. R. Co., Me., 88 Atl. 478. 

82. Nuisance—Baseball.—aAn ordinaryy game 
of baseball is not a nuisance per se, and the 
conducting of baseball games will not be en- 
joined because of the shouts and noises inci- 
dent to the game, although an injunction may be 
granted where the game is conducted in an in- 
decent and disorderly manner.—Royse Inde- 
pendent School Dist. v. Reinhardt, Tex., 159 S. 
W. 1010. 

83. Measure of Damages.—Where damage 
to land by the maintenance of a nuisance is 
orieinal in that the injury is contemporaneous 
with the wrongful act, the measure of damage 
is the difference between the reasonable mar- 
ket value of the property immediately before 
the condition resulting in injury was created 
and immediately thereafter, and, if the injury 
is not contemporaneous with the condition, the 
measure is the difference between the value 
immediately before and immediately after the 
injury.—City of Ottumwa y. Nicholson, Iowa, 
143 N. W. 439. 

84. Partnership — Evidence.—A partnership 
may be proved by evidence that each of the 
partners admitted its existence. ae Bros. 
v. Bank of Haralson, Ga., 79 S. 759. 

85. Payment—Application wed person, in- 
debted upon a mortgage and an open account, 
may direct that a payment be applied to the 
mortgage, rather than to the account.—Benton- 
Shingler Co. v. Mills, Ga., 79 S. E. 755. 

86. Pledges—Tender.—A pledgor cannot re- 
cover his pledge of his pledgee’s assignee with- 
out paying or tendering the amount of the debt 
secured, unless the facts excuse a_ tender.— 
Payne v. Power, Ga., 79 S. E. 771. 

87. Principal and Agent—Liability of Agent. 
—An agent acting for his principal is person- 
ally liable for conversion, where he is a party 
to the wrongful purpose and participates in the 
wrongful act —Sch ~*~ Northland Motor Car 
Co., Minn., 143 N. Ww. 357. 

88. Principal and Surety—Voluntary Pay- 
ment.—A co-surety’s payment on a bond after 
the claim against him has been barred by limi- 
tations is voluntary and does not entitle him to 
See. .—Gronna y. Goldammer, N. D., 143 

89. Riparian Owner—Diversion.—A_ riparian 
owner may maintain an action of trespass for 
damages for injuries resulting from the diver- 
sion of the waters of a stream by a water com- 














pany without condemnation.—Wagner vy. Purity 
Water Co., Pa., 88 Atl. 484. 
90. 

not lose its rights to refuse to accept the re- 
mainder of those purchased because of the in- 
ferior quality of those first delivered by vayine 
for those first delivered, where it did this only 
after complaining of their quality and receiv- 
ing a deduction from the _ price—Newton y. 


Bayless Fruit Co., Ky., 159 S. W. 968. 

91. Rescission.—That the purchasers of an 
automobile, instead of immediately rescinding 
for breach of warranty, permitted the sellers 
to attempt to put the car in proper condition, 
the time thus taken would not be a waiver, as a 
matter of law. of the right to rescind upon fail- 
ure to remedy the eos Peten Bank v. 
Mathers, Iowa, 143 N. - 400. 

92. Rap: seth gal “Pr in a contract of 
sale descriptive of the subject-matter of the 
contract constitute the contract itself, hut do not 
prevent annexation to the contract of warran- 
ties implied by law, such as that of merchant- 
ability in case of goods purchased from the 
manufacturer by description without opportun- 
ity of inspection, or where there is a defect not 
discoverable bv inspection.—Philbrick v. Ken- 
dall, Me., 88 Atl. 540. 

93. Tenancy in Common—Ouster.—The vos- 
session of one tenant in common is nrima facie 
the possession of all, but to make his posses- 
sion adverse knowledge of his adverse claim 
must be brought home to his co-tenants: but 
possession of his grantee claiming title to the 











whole is adverse, and amounts to an ouster.— 
Brasher v. Taylor, Ark., 159 S. W. 1120. 

94. IMme—immediately.—Where a notice of 
an act is required to be given “immediately,” 
the word implies reasonable notice in view of 
all the circumstances of the case.—John B. 
Stevens & Co. y. Frankfort Marine, Accident & 
Plate Glass Ins. Co., C. C. A., 207 Fed. 757. 

95. Trusts—Resulting Trust.—The founda- 
tion of a resulting trust is the payment of the 
consideration or purchase price; a trust in the 
property purchased arising by operation of law 
in favor of him who pays the price to the ex- 
tent of the payment.—In re Mahin’s Estate, 
Iowa, 143 N. W. 420. 

96. Trust Ex Maleficio.—A mere promise to 
buy in land for the owner at a judicial sale and 
hold it for him, and a breach of the promise, 
does not constitute a “trust ex maleficio,” as 
the element of fraud is lacking.—La Cotts vy. La 
Cotts, Ark., 159 S. W. 1111 

97. Vendor and Purchase Owner- 
ship.—On the execution and delivery _of a bond 
for a deed to land already purchased, the pur- 
chaser becomes the equitable owner with all 
the rights of ownership except the legal title, 
which remains in the vendor as security, leav- 
ing the relation that of Ss debtor.— 
Phillis v. Gross, S. D., 143 N. W. 

98. Parol Agreement.—A a agreement 
to nurse and care for a couple during the rest 
of their lives is a sufficient,consideration for 
their agreement to transfer the title to certain 
real estate.—Hurst vy. Jenkins, Iowa, 143 N. W. 
401. 














99. Waiver.—A letter from a vendor of a 
lot to the purchaser, after default by the pur- 
chaser of a month’s installment, stating “pay 


when you can and it will be all right,” held an 
unconditional waiver by the vendor of his right 
of forfeiture under the contract.—Gray v. Gur- 
ley, Mo., 159 S. W. 

100. Waters and Water Courses—Appropria- 
tion.—Party holding land subsequently granted 
to railroad company under agreement by it to 
sell when it acquired title held entitled to ap- 
propriate water for irri i 
der v. Bull, Wash., 1385 Pac. 489. 

101. Riparian Rights.—Where there is a 
constant flow of water from springs, it is not 








essential that the stream have a_ well-defined 
channel in order to confer riparian rights.— 
Bump v. Sellers, Ind., 102 N. E. 857. 

102. Wills—Construction.—The rule that a 


legacy of stock is presumed to be general rather 
than specific must give wav to the intent of 
the testator, if his entire will shows that he in- 
tended to make specific gifts of the stock which 
he owned.—In re Ferreck’s Estate, Pa., 88 Atl. 
505. 

103.— Contract of Devise.—A contract upon 
a valuable consideration that one of the parties 





will, at his death, leave property to the other 
is valid and enforceable.—Bridgewater vy. Hooks, 
Tex., 159 S. W. 1004. 

104. Discrepancy.—Where there is a real 
discrepancy between a will and a codicil, the 
codicil, or, if there be more than one, the last, 
must prevail—In re Thomas’ Estate, Pa., 88 
Atl. 499. 

105. Evidence.—Parol evidence of testator’s 





is inadmissible to vary the 


expressed intention 
v. Moore, 


terms of an unambiguous will.—Hanvy 
Ga., 79 S. E. 772. 

106. Testamentary Capacity.—That a _ will 
was such as might have naturally been expect- 
ed from a testatrix so situated, and was con- 
sistent with her affections and previous de- 
clarations, was strong evidence of testamentary 
ecavacity.—In re Hayes’ Estate, Colo., 135 Pac. 
449. 





107. Undue Influence.—Circumstantial Evi- 
dence is sufficient to justify settine aside a will 
for undue influence only when all the circum- 
stances produce in the ordinary mind a reason- 
able belief that undue influence has been exert- 

Mayes v. Mayes, Tex., 
159 S. 


108. Wiltnenese — Self 
liable to a prosecution for 








Incrimination.—One 
a criminal offense 


_ cannot be compelled to testify merely because 


may agree not to prose- 


the prosecuting officer 
Fant, 8S. C., 79 


cute him.—City of Anderson y. 
S. E. 641. 





